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ELECTIONS VOTE FOR INELIGIBLE CANDIDATE EFFECT KNOWL- 
EDGE OF DISQUALIFICATION. 

Where a candidate on a primary ticket met a tragic death a few 
days before the election, and the fact of his death was generally 
published in newspapers throughout the state, together with the 
statement that, if he received the greatest number of votes at the 
primary, the state central committee would fill the vacancy, and 
such statements were repeated in circular letters addressed to 
political workers of the same faction of the party as that to which 
the candidate belonged, so that it might be assumed that the elec- 
tors were very generally informed of the candidate's death on 
election day, and that a number thereof equal to the 5,287 major- 
ity, which he received over the next highest candidate, voted for 
him, with knowledge that he was dead, such votes could not be 
counted, and the living person receiving the next highest number 
of votes for the office was entitled to have his name go on the 
ticket as the party candidate therefor. State v. Frear, 128 N. W., 
1068. 
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It is the fundamental idea in American politics that the majority- 
shall rule, and that no person can be elected to office unless he 
shall receive a majority or at least a plurality of all the votes cast. 

In England where votes are cast for candidate known to be 
dead or disqualified or for a fictitous person, the rule is that such 
ballots are ineffectual for any person and cannot be counted in 
determining the result of the election, and the one receiving the 
next highest number of good votes is elected. All the English 
cases uniformly so hold. King v. Hawkins, 10 East 211 ; King 
v. Parry, 14 East 549. 

But, where the candidate receiving the majority of votes is in- 
eligible, in order to elect the candidate receiving the next highest 
number of votes, it must be shown that the voters had sufficient 
notice of the facts constituting his ineligibility, or that they were 
chargeable at law with such knowledge. Rex v. Monday, 1 
Cowp., 530; Rex v. Parry, Supra. Lord Campbell, C. J., said in 
Reg. v. Coaks, 2 C. L. R. 947, "Now it is the law, both the com- 
mon law and parliamentary law, and it seems to me also common 
sense, that if an elector will vote for a man who he knows is 
ineligible, it is as if he did not vote at all, or voted for a non- 
existent person, as it has been said, as if he gave his vote for the 
man in the moon." 

The English rule has been followed in its strictest sense in but 
one American jurisdiction, that of Indiana, where it has been held 
that where voters at an election either know as a matter of fact 
or are bound to know in law, of the ineligibility of any candidate, 
the election does not result in failure but the eligible candidate 
receiving the next highest number of votes is elected. Vogel v. 
State, 107 Ind. 374; Gulick v. New, 14 Ind. 93. The Indiana 
courts seem to have carried this doctrine to the extent of saying 
that where the majority candidate is ineligible, the minority can- 
didate is elected even though the electors were ignorant of such 
ineligibility. State v. Gallagher, 81 Ind. 558; State v. Johnson, 
100 Ind. 489. This extreme construction, however, is not in 
accord with the American policy that the majority shall rule and 
later cases have modified the rule to the extent that unless there 
is knowledge of the ineligibility on the part of the voter at the time 
he casts his ballot, the candidate receiving less than a plurality of 
the votes is not elected. State v. Bell, 169 Ind. 61 ; State v. Ross, 
170 Ind. 704. 
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The great weight of authority, both English and American, is 
to the effect that votes knowingly cast for a candidate who cannot 
possibly exercise the functions of the office if elected, are thrown 
away. Cases intimating this are Commonwealth v. Cluley, 56 Pa. 
St. 270 and Howe v. Parry, 92 Ky. 260. "A minority of the 
whole body of qualified electors may elect to an office when the 
majority decline to vote, or where they vote for one who is in- 
eligible to the office, knowing of the disqualification. Notice of 
the disqualifying fact, and of its legal effect may be given so 
directly to the voter as to charge him with actual knowledge of 
the disqualification, or the disqualifying fact may be so patent or 
notorious as that his knowledge of the ineligibility may be pre- 
sumed as a matter of law. But not only the fact which dis- 
qualifies, but also the rule or enactment of law which makes it 
thus ineffectual must be brought home so clearly to the knowledge 
or notice of the elector as that to give his vote therewith indicates 
an intent to waste it in order to render his vote a nullity." People 
v. Clute, 50 N. Y. 451. 

The contrary rule to this was adopted by the St. Louis Court 
of Appeals in State v. Walsh, 7 Mo. App., 142. "If it is true that 
a majority vote operates only to elect, and failing of that, goes 
for nothing, then the most innocent mistake of fact on the part 
of the majority, as the age of the person voted for — might avail 
to elect a candidate who had received only a few scattering votes. 
It is said, on the other hand, that if the American doctrine is cor- 
rect, votes cast for a fictitious person avail to defeat an eligible 
candidate; that if the voters choose to stay away, or what is the 
same, throw away their votes, those votes should not be counted 
as against valid votes. The force of this argument lies in the 
assumption of an intent to throw away the vote. If the voter can 
make his vote effective only by voting it in a certain way, and if 
the result of his voting in this way is to secure a new election, at 
which the majority can elect, how can it be assumed that the voter 
intended to throw away his vote? If the death of a candidate of 
a political party takes place, as here, immediately before the elec- 
tion, there is no time for organization or for preparing new ballots. 
If the sudden death of a candidate renders the votes ineffectual 
for some purposes, it is not therefore to deprive the voter of his 
vote. The majority are not obliged to fold their hands, nor are 
the minority entitled because of his death, to prevail over the 
majority; yet this would be the result if the majority vote is not 
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to be counted against the minority candidate. But the majority 
of voters, so far from desiring or intending to throw their votes 
away, wish to use them to their utmost effect, and it is only by 
a fiction, raised if at all, by the law, that the majority in such 
cases throw their votes away. 

"Though the fact that the candidate died on the morning of 
the election, before the polls were opened, is known to the voters 
and the judges of the election, if the deceased receives the highest 
number of votes, they avail to defeat the opposing candidate, and 
it cannot be assumed, on grounds of public policy, that the voters 
intended to throw their votes away." The Missouri Court seems 
to be the only state court taking this view of the question. 

The Senate of the United States in the case of Joseph C. 
Abbott, of North Carolina, rendered its decision against the Eng- 
lish rule and the rule as followed in all the American states ex- 
cept Missouri, as being anti-republican and anti-American. And 
Abbott, who nothwithstanding he received only a minority of the 
votes cast, claimed a seat upon the ground that he was the only 
eligible person voted for, was declared not elected. And it was 
distinctly asserted in the report of the committee that the fact 
that the voters have notice of the ineligibility of the candidate at 
the time they cast their votes for him makes no difference. They 
asserted the broad doctrine, that in this country an election by 
a minority of persons voting ought not to be tolerated under any 
circumstances. Senate Rep. No. 58. 42nd Cong., Second Session. 

The United States generally agree with the English cases that 
where the candidate receiving the majority of votes is ineligible, 
and that fact is not actually known to the voters, the next highest 
candidate is not thereby elected. "And so where a sheriff who 
was disqualified received the majority of votes cast, the next 
highest in vote is not to be returned elected. The votes cast at an 
election for a person who is disqualified are not nullities. They 
cannot be rejected by the inspectors, or thrown out of the count 
by the judges. The disqualified person is a person still, and every 
vote thrown for him is formal. Commenwealth v Cluley, Supra. 
Nor does the death on election day before the polls closed, of the 
candidate receiving the majority of votes, thereby give the elec- 
tion to the eligible candidate receiving the next highest number of 
votes. State v. Speidel, 62 Ohio St. 156. One who has not 
received a majority or plurality of the votes cast at an election is 
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not entitled to the office. Therefore, the fact that the candidate 
who received a majority of the votes cast at an election died before 
the polls closed does not give the only surviving candidate the 
right to the office as he did not receive a majority. And the 
votes for the deceased candidate, having been cast for him in good 
faith, it is immaterial whether they were cast before or after his 
death. Howes v. Perry, Supra. 

Where for any reason not attributable to the electors, the popu- 
lar will is not expressed, the election is void and a new one must 
be held. Cooky's Const. Lim., p. 616. 

In the case at hand, however, in accordance with the overwhelm- 
ing weight of authority, both English and American, all the voters 
at the primary had such knowledge of the death of the nominee 
who received the highest number of votes, as made it reasonable 
for the court to assume that they intended to throw their votes 
away and give the election to that person receiving the highest 
number of votes. 



THE LIMITATION OF THE RIGHT TO RECOVER FOR LOSS OF CONSOR- 
TIUM IN NEGLIGENCE CASES. 

Consortium is essentially an interest that grows out of the 
marital relation. By the old common law acception of the term 
consortium was the exclusive right which the husband and wife 
had, respectively, to the society, co-operation and aid of each 
other in every conjugal relation. Any act which was in its nature 
destructive of the marriage status resulted in a loss of consortium 
and gave rise to a right of action. Though it has never been 
denied that this right to recover for the loss of consortium existed 
in the wife as well as in the husband, in the early actions only the 
husband was found seeking a recovery. The reason for the 
failure of the wife to avail herself of her right was the technicality 
which forbade a wife to sue in her own name. With the enact- 
ment of modern statutes, came a time when the wife sought the 
recovery as often as the husband. During this period the courts 
were very lax in their examination into the character of the 
wrongful acts and their effect upon the marital relation. No 
attempt was made to discover whether the act destroyed the rela- 



